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STATEMENT OF THE | SSUE

The issue in this case is whether the decision of the City
of Cl earwater Conmunity Devel opnment Board (the "Board") to deny
the application of Petitioner for flexible devel opnent approval
to erect a tel econmunications tower should be upheld pursuant to
the Gty of Cearwater Land Devel opnent Code (the "Code"). (Al
section references are to the Code adopted on January 21, 1999,

unl ess ot herw se stated).



PRELI M NARY STATEMENT

On January 25, 2000, the Board voted to deny Petitioner's
application to erect a tel econmuni cations tower and entered a
witten order on February 29, 2000. On February 8, 2000,
Petitioner tinely filed a Notice of Appeal. On March 1, 2000,
Respondent referred the appeal to the Division of Admnistrative
Hearings ("DOAH') to conduct an adm nistrative hearing.

At the hearing, the parties agreed to the adm ssion of Joint
Exhibit One. Joint Exhibit One includes the audio tapes,
m nutes, exhibits, and transcripts fromthe proceedi ng before the
Boar d.

Petitioner presented the testinony of two w tnesses,
i ncl udi ng one by deposition, and submtted 27 exhibits for
adm ssion in evidence. Respondent presented the testinony of two
w t nesses and submitted three exhibits for adm ssion in evidence.

The identity of the wtnesses and exhibits, and any
attendant rulings, are set forth in the Transcript of the hearing
filed on July 14, 2000. Petitioner tinely filed its Proposed
Final Oder ("PFO') on July 25, 2000. Respondent tinely filed
its PFO on July 24, 2000. Respondent's objection to the
adm ssibility of the deposition testinmony of M. Joseph Feraca is
sustained for the reasons stated in Respondent's witten
obj ecti on.

FI NDI NGS OF FACT

1. Petitioner is a Florida corporation engaged in the

busi ness of building tel ecomuni cation towers for co-location of



antennae to send and receive cellular tel ephone signals. Proper
| ocation of teleconmmunication towers is essential to efficient
and effective cellular tel ephone communi cations. There nust be
an available tower to pick up the signal as a user noves froma
distant tower to the available tower. Wthout an avail able
tower, the user would | ose signal

2. It is undisputed that three tel ephone carriers,
identified in the record as GIE, Nextel, and PrinmeCo, need an
available tower in the vicinity of Cearwater H gh School (the
"hi gh school"). Another tel ephone carrier, identified in the
record as AT&T, shares an existing tower at the high school with
the Pinellas County School Board (the "school board").

3. No reasonabl e use can be made by GIE, Nextel, or PrinmeCo
of the existing tower at the high school w thout nodification to
the tower. The existing tower is not adequate in height and
structural capacity to neet the requirenents of GIE, Nextel, and
Pri meCo.

4. The school board and AT&T repeatedly rejected efforts by
GTE, Nextel, and Petitioner to discuss the possibilities of
nmodi fication of the existing tower to accommobdate co-1|ocati on.
In 1996, AT&T advi sed GIE that the school board was not
interested in co-location activity. The school board repeated
that position in a separate neeting with GTE

5. GIE and PrinmeCo searched for over two years for an
alternative structure, tower, or location that would provide

reasonabl e use for their technical requirenents. |In 1997, GIE



requested a permt from Respondent to build a new tower
approximately two bl ocks fromthe existing tower at the high
school. Respondent contacted the superintendent of the school
board to encourage co-location. Respondent did not issue a
permt to GIE for a new tower.

6. Early in 1998, GIE and PrinmeCo approached Petitioner to
| ocate a site for construction of a newtower in the vicinity of
t he high school. Over the next eight nonths, Petitioner searched
for a suitable site for building a new tower. Petitioner found a
site surrounded by commercial property and bordered by nature
trees which are 20 to 40 feet tall. On October 13, 1998,
Petitioner optioned the portion of the property on which
Petitioner intended to build the tower, and Petitioner now owns
t he property.

7. On May 17, 1999, Petitioner filed its application for
site plan approval. The application proposed the construction of
a 160-foot w reless communications tower for co-location by GIE
Nextel, and PrinmeCo (the "proposed tower"). Petitioner sent a
notice of the proposed tower to M. Kevin Becker at AT&T.

8. The staff for the Board conducted a technical review of
the application. The staff recommended approval of the
application subject to certain conditions. Petitioner conplied
wi th each of those conditions.

9. The staff also recommended approval by the Devel opnent
Review Commttee (the "DRC'). The DRC nust review each

application before it is submtted to the Board. The staff



report to the DRC stated that the existing tower at the high
school was the only other tower in the area and was in poor
condition. The report found that the tower cannot structurally
hol d nore wei ght and cannot accept nore antennae.

10. Before the Board reviewed the application, Nextel again
contacted M. Becker at AT&T to discuss nodification of the
existing tower for co-location of Nextel's antenna. M. Becker
responded for AT&T with a terse e-nmail that stated, "This is the
THRD TIME | have told Nextel that . . . tower is not avail able
for anyone."

11. The Board conducted five hearings to review the
application by Petitioner. The hearings spanned six nonths. The
Board conducted the first hearing on July 20, 1999, a second
heari ng on October 5, 1999, a third hearing on Novenber 16, 1999,
a fourth hearing on Decenber 14, 1999, and the |ast hearing on
January 25, 2000.

12. The Board did not follow the staff recomendation at
the first hearing. After hearing testinony and receiving other
evi dence, the Board continued the first hearing, in rel evant
part, to "allowthe Cty to do whatever it may want to do in
terms of addressing that issue.™ The Board directed Petitioner
to contact the school board concerning the condition of the tower
and directed the Gty Planning Director to also contact the
school board.

13. After the July hearing, Petitioner contacted the school

board concerning the existing tower. Neither the school board



nor AT&T had any plans for nodification of the existing tower at
t he high school. The Gty Planner conducted an independent
inquiry and determned that there is not nmuch of a desire on the
part of the school board or AT&T to "create other opportunities
at this tine."

14. Petitioner and the City Planner reported their findings
to the Board at the second hearing conducted on Cctober 5, 1999.
No one fromthe school board or AT&T appeared at the hearing.

15. Petitioner presented an engi neering study concerning
t he i nadequacy of the existing tower at the high school. One
Board nenber asked whether a new tower could be constructed at
t he high school to replace the existing tower. Petitioner and
the Board's attorney stated that the Code encourages the use of
exi sting towers rather than new towers. The Board continued the
heari ng over objection fromPetitioner so that Gty
representatives could contact school board representatives at a
hi gher | evel and al so all ow consideration of a new tower at the
hi gh school

16. After the Cctober hearing, the Cty Manager contacted
t he superintendent of schools to discuss the tower at the high
school. On Novenber 10, 1999, the superintendent stated that he
woul d neet with city representatives only if AT&T representatives
were al so present. The superintendent eventually nmet with the
City Manager w thout the presence of an AT&T representative. The
superintendent indicated a willingness to consider nodification

of the existing tower but no agreenent was reached due to the



absence of AT&T participation. Another Board nenber prevail ed on
t he superintendent four tines to make a decision w thout success.

17. The Board conducted the third hearing on Novenber 16,
1999. Representatives from GIE, Nextel, and PrineCo testified at
the hearing. Modification to the existing tower at the high
school woul d accommopdat e one of the three conmpani es but not the
other two. The proposed tower is the only tower that would
accommodate all three conpanies. The proposed tower is necessary
to provide effective and efficient service to the custoners of
GTE, Nextel, and PrineCo. GIE has been at a conpetitive
di sadvant age since 1996. The Board voted to approve Petitioner's
appl i cation.

18. The Board conducted a fourth hearing on Decenber 14,
1999. At that hearing, the Board voted to reconsider
Petitioner's application on the ground that the Board had
received tinely requests for reconsideration froman interested
party. The Board determ ned that Petitioner had m srepresented
the position of the school board and AT&T concerning their
willingness to nodify the existing tower at the high school.

19. The catalyst for the Board' s reconsideration was a
letter from M. Becker, dated Septenber 16, 1999, stating that
AT&T was willing to consider co-location. M. Becker sent a copy
of the letter to the Board the day after the Board approved
Petitioner's application. The letter stated that AT&T was very
interested in considering co-location with other carriers but

that the existing tower at the high school was inadequate for the



purpose. The letter represented that AT&T would be willing to

di scuss repl acenent of the tower with other carriers. Petitioner
had never seen the letter prior to the Board' s approval and had
no know edge of the change in position by AT&T.

20. The Board conducted a final hearing of Petitioner's
application on January 25, 2000. The Board considered the letter
fromM. Becker and a letter fromlegal counsel for AT&T. Both
letters stated that the existing tower does not have the
structural capacity to add additional wireless antennae. A staff
menber for the Board again concluded that the term "existing"
meant a tower in existence at that tine. Respondent's expert
confirmed that the existing tower, w thout reconstruction, was
not a reasonable alternative to the tower proposed by Petitioner.
M. Becker testified that AT&T was not proposing to nodify the
existing tower to accommobdate the proposed antennae needed by
GITE, Nextel, and PrineCo and that the existing tower was beyond
reinforcenent to accommobdat e additional | oading.

21. The Board denied Petitioner's application. The Board
found that the existing tower "can be nodified to accommopdate
carriers and thus reasonabl e use may be nade of the existing
tower."

22. The evidence does not support a finding that the
exi sting tower can be nodified to accommpdate GIE, Nextel, and
PrinmeCo. To do so, the existing tower would need to be repl aced
rather than nodified. Reasonable use of the existing tower

cannot be acconplished by nodification.



23. Replacenent of the existing tower with a new tower
woul d not provide reasonabl e use of the "existing" tower. As a
threshold matter, an interference study woul d be necessary before
a determnation could be nade that the replacenent tower would
accommodate all of the carriers. PrinmeCo cannot commt to the
repl acenent tower until the interference study is conpleted. 1In
addition, there are other problens.

24. AT&T proposes to place seven carriers on the
replacenent tower. That configuration would not provide adequate
coverage to each carrier. A second tower would be required in
the "short term™

25. AT&T's proposed | ocation of each antenna on the
repl acenent tower would reduce the anobunt of coverage that is
avai l abl e to each carrier on the tower proposed by Petitioner.
Petitioner's proposal |ocates GIE at 155 feet to accommodate
GIE s technical needs. AT&T would | ocate GIE no higher than 120
feet thereby substantially reducing the area served by GIE. |If
GIE is located at 120 feet, GIE would need to construct another
tower a mle away in order to obtain the coverage achi eved at 155
feet in Petitioner's proposal.

26. The repl acenent tower proposed by AT&T inposes
additional limtations on AT&T' s conpetitors. It requires GIE to
reduce the size of its antenna to four feet fromthe eight-foot
antenna in Petitioner's application. AT&T inposes a simlar
reduction on Nextel and requires Nextel to agree to a

"conprom sing antenna"” to co-locate on the replacenent tower.



27. The continuances ordered by the Board del ayed
construction of the tower proposed by Petitioner. |If Petitioner
had recei ved approval of the application in July 1999, Petitioner
coul d have had its proposed tower in service by January 2000.

The del ay has placed GIE, Nextel, and PrineCo at a conpetitive
di sadvant age.

28. As of the date of the adm nistrative hearing, AT&T had
not begun construction of the replacenent tower. The school
board has the right to approve any co-location agreenents for the
repl acenent tower proposed by AT&T. AT&T has not submtted any
co-location agreenents for school board approval.

29. Board policy considers the tineliness of a replacenent
tower as one factor in determ ning whether the replacenent tower
is "feasible" or a "reasonable alternative" within the neaning of
Section 3-2.001D.1. A replacenent tower that would require nore
t han one year to construct is neither feasible nor a reasonable
alternative.

30. Neither the Board nor its staff enunciates any
intelligible standards for adopting a one-year tine limt or for
applying a one-year tinme limt, including any standard for
identifying the starting point of the one-year limt. For
exanple, Petitioner first applied for approval on May 17, 1999.
The Board began the one-year period for determning feasibility
of the AT&T replacenent tower on Septenber 10, 1999. Respondent
failed to explicate why it started the one-year period on

Septenber 10, 1999, rather than the date of application.
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31. The Iimtations inposed by AT&T for co-location on the
repl acenent tower and the continuances inposed by the Board,
i ndi vidually and severally, conprise a "legitimate limting
factor” within the neaning of Section 3-2001D.1.g. The
limtations and continuances have the effect of placing GIE
Nextel, and PrineCo at a conpetitive disadvantage and al so have
the effect of discrimnating against the three conpanies in
vi ol ation of Section 3-2001A.

CONCLUSI ONS OF LAW

32. The Division of Adm nistrative Hearings has
jurisdiction over the parties and the subject matter. Section 4-
505. The parties were duly noticed for the hearing.

33. The burden of proof is on Petitioner. Section 4-505,
in relevant part, provides:

C. The burden shall be upon the appellant to
show t hat the decision of the community

devel opnent board cannot be sustained by the
evi dence before the board and before the
hearing officer, or that the decision of the
board departs fromthe essential requirenents
of law. (enphasis supplied)

34. Section 4-505C aut horizes reversal of the decision of
the Board if Petitioner shows either that the decision cannot be
sust ai ned by the evidence or that the decision departs fromthe
essential requirenents of law. Section 4-505 does not prescribe
the evidentiary standard by which Petitioner nust satisfy its
burden of proof.

35. Petitioner satisfied both disjunctive requirenents of

t he burden of proof prescribed in Section 4-505. Petitioner

11



showed by cl ear and convi nci ng evidence that the decision of the
Board cannot be sustained by the evidence and that the decision
departs fromthe essential requirenents of |aw

36. Section 3-2001, in relevant part, provides:

D. Tel ecommuni cati ons towers.

1. . . . Joint use of existing

t el ecommuni cations towers . . . IS required
as an alternative to new tower construction
whenever feasible. Therefore, anyone

consi dering new tower construction, mnust
first explore other options. Prior to the

i ssuance of any building permt for a new
tower, a determ nation nust be nmade that no
existing tower or other structure is
avai l abl e as a reasonable alternative. An
applicant requesting a permt for a new tower
shall submt evidence to the city that
supports a conclusion that no reasonabl e use
can be made of any existing tower or
structure. The evidence shall clearly
establish one or nore of the foll ow ng

condi tions: (enphasis supplied)

a. No existing tower or structure is located
wi thin the geographic area required to neet
t he applicant's coverage requirenents.

b. Existing towers or structures are not of
sufficient height to neet the applicant's
engi neering requirenents.

c. Existing towers or structures do not have
sufficient structural strength to support the
applicant's proposed antenna and rel at ed

equi pnent .

d. The applicant's proposed antenna woul d
cause el ectromagnetic interference with or
woul d be interfered with by other antennas if
pl ace on any existing tower or structure.

e. The fees, costs or contractual provisions
required by the owner in order to share an
existing tower or structure for a tine period
of 25 years, [sic] exceed the cost of
devel opi ng a new tower.

12



f. It is not financially feasible to nodify

or replace an existing tower to accommbdat e

t he proposed ant enna.

g. The applicant denonstrates that there are
other legitimate limting factors that render
existing towers and structures unsuitable.

37. The evidence clearly established the presence of one or
nore of the conditions that nust be present for the approval of
an application to construct a new tower. It is uncontroverted
that the existing tower at the high school is not of sufficient
hei ght or structural strength, within the neaning of Section 3-
2001D.1.b and c., to acconmmodate co-location of an additi onal
antenna. Petitioner showed by clear and convinci ng evi dence that
the repl acenent tower proposed by AT&T woul d not provide
sufficient height location for the GIE, Nextel, and PrinmeCo
antennae within the nmeaning of Section 3-2001D. 1. b.

38. The evidence clearly established that there are other
legitimate limting factors that render the replacenent tower
proposed by AT&T unsuitable within the neani ng of Section 3-
2001D.1.g. The seven antennae proposed by AT&T woul d not provide
adequat e coverage to each carrier and woul d necessitate at |east
one additional tower. The absence of an interference study
prevents PrimeCo fromcommtting to a replacenent tower and may
require PrimeCo to build another tower. AT&T' s |ocation of GTE
no hi gher than 120 feet on the replacenent tower and reduction of
antenna size fromeight to four feet would substantially reduce

the area served by GIE and would require GIE to build a second

tower within one mle of the replacenment tower. Simlar

13



reductions to the antenna of Nextel would enhance Nextel's need
for an additional tower.

39. Petitioner showed by clear and convi nci ng evi dence that
the decision of the Board departed fromthe essenti al
requirenents of law within the neani ng of Section 4-505C.

Section 3-2001, in relevant part, provides:

A. Purpose and goals. The purpose of this
division is to establish general standards
for the siting of tel ecommunications towers
and antennas. The goals are to encourage the
use of existing structures as an alternative
to new tower construction, to encourage the
joint use of new towers, to encourage the
desi gn and construction of towers and
antennas which mnimze the adverse visua

i npacts, and to enhance the ability of

provi ders of tel ecomunications services to
furnish such services with the city quickly,
effectively and efficiently. It is not the
intent of the city to discrimnate anong
provi ders of functionally equival ent
services, or to prohibit or have the effect
of prohibiting the provision of personal

W rel ess services.

40. The evidence clearly established that the repl acenent
tower proposed by AT&T woul d not enhance the ability of GIE
Nextel, and PrinmeCo to furnish services within the city quickly,
effectively, and efficiently within the nmeaning of Section 3-
2.001A. Conversely, the evidence clearly established that the
tower proposed by Petitioner would enhance the ability of those
providers to furnish such services.

41. For reasons stated in paragraph 38, the evidence
clearly established that the replacenent tower proposed by AT&T
woul d encourage the construction of additional towers by GTE
Nextel, and PrineCo in violation of the goals prescribed in

14



Section 3-2001A. Conversely, the evidence clearly established
that the tower proposed by Petitioner would encourage the use of
t he proposed tower by reducing the need of GIE, Nextel, and
PrimeCo for additional towers.

42. The evidence clearly established that the continuances
ordered by the Board did not enhance the ability of GIE, Nextel,
and PrimeCo to furnish services within the city quickly,
effectively, and efficiently. The continuances del ayed
construction of the tower proposed by Petitioner. |If Petitioner
had recei ved approval of the application in July 1999, Petitioner
coul d have had its proposed tower in service by January 2000.

The conti nuances ordered by the Board and the significant
[imtations inposed by AT&T for the replacenent tower had the
effect of placing GIE, Nextel, and PrinmeCo at a conpetitive

di sadvant age and al so had the effect of discrimnating anong
providers within the nmeaning of Section 3-2001A. The conpetitive
di sadvantage i s underscored by the failure of the Board to
explicate any intelligible standard for application of the one-
year tinme limt for availability of the replacenent tower.

43. The Code does not define the term"existing." The Code
provides in Section 8-101N that words not defined in the Code
"shall have the neaning indicated by common dictionary
definition.” The replacenent tower is not an existing tower
because it does not have "actual or real being" and is not

"present . . . in a certain place.” The Anmerican Heritage

Dictionary, Second College Edition, 475 (Houghton Miufflin Conpany
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1982). The Board is bound by the express terns of its own

ordinance. Carroll v. Cty of Mam Beach, 198 So. 2d 643, 645

(Fla. 3d DCA 1967), rev. denied, 545 So. 2d 1366 (1989).

44. The Board's determ nation that a replacenent tower is
an "existing" tower departs fromthe essential requirenents of
law. Wien the Board defined an "existing" tower to nean a
repl acenent tower, the Board construed the term"existing" in a
manner other than its common ordi nary neaning; inserted
additional terns not found in the express terns of the ordi nance;
and thereby departed fromthe essential requirenents of |aw

Mandal stamv. City Comm ssion of the City of South Mam, 539 So.

2d 1139, 1140 (Fla. 3d DCA 1988). Zoning laws are in derogation
of the common | aw and nust be strictly construed in favor of a

property owner such as Petitioner. | d.

45. The decision of the Board departed fromthe essenti al
requi rements of |aw by engaging in ex parte conmunications in
viol ation of Section 4-206D.3. Section 4-206D. 3. provides:

oo Except as provided in this subsection,
no nenber of the . . . board . . . shal
engage in any ex parte communi cations with
any person in regard to the substance of a
quasi-judicial matter which is to be

considered by the board. . . . (enphasis
suppl i ed)
a. Menbers of the . . . board nay conduct

personal investigations and site visits
regard [sic] to a quasi-judicial pending
[sic] before them provided that the existence
of such investigation is disclosed at a
public hearing and nade a part of the record
before final action on the nmatter.

16



46. The Board went far beyond the personal investigation
and site visit authorized in Section 4-206D.3.a. Board nenbers
engaged in ex parte comunications wth the superintendent of
schools without allowi ng Petitioner to be present to cross-
exam ne the evidence obtained by the Board. Such ex parte
conmuni cations violated Section 4-206D.3., as well as fundanental
notions of the due process right to cross-exam ne evidence that
the trier of fact will consider in determ ning the substanti al
interests of Petitioner.

FI NAL ORDER

Based upon the foregoi ng Findings of Fact and Concl usi ons of
Law, it is

ORDERED t hat the decision of the Board is reversed, and the
application of Petitioner is approved.

DONE AND ORDERED this 30th day of August, 2000, in

Tal | ahassee, Leon County, Florida.

DANI EL MANRY

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the derk of the

Di vision of Adm nistrative Hearings
this 30th day of August, 2000.
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COPI ES FURNI SHED:

Darryl R Richards, Esquire

Johnson, Bl akely, Pope, Bokor,
Ruppel and Burns, P.A

Post O fice Box 1100

Tanpa, Florida 33601

Leslie K Dougall-Sides, Esquire
Assistant City Attorney

Post O fice Drawer 4748

Cl earwater, Florida 33758

Cynt hi a Goudeau, City Cerk
City of O earwater

Post O fice Box 4748

Cl earwater, Florida 34618

NOTI CE OF RIGHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this Final Order is entitled
to judicial review pursuant to Section 120.68, Florida Statutes.
Revi ew proceedi ngs are governed by the Florida Rules of Appellate
Procedure. Such proceedi ngs are commenced by filing one copy of
a Notice of Appeal with the Agency Cerk of the Division of

Adm ni strative Hearings and a second copy, acconpanied by filing
fees prescribed by law, with the District Court of Appeal, First
District, or with the District Court of Appeal in the Appellate
District where the party resides. The Notice of Appeal nust be
filed within 30 days of rendition of the order to be reviewed.
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